Government 


( CRS Wr Publications 


Legislative Review Project 





Directions Report 
to 
The Minister of Consumer & Commercial Relations 
on 
Consumer Protection and Business Practices 


1988 


Ontario 


ro 
i Tif 
on 
11 2% oh ‘ 


‘ 
” " i 
bales 


¢ 





ie: me or be 


ies - .. 30 waa inachs ors Te batal fos 





: | aiioisefoR faiszenme? 

z a The "Hencuttbis Saw Wrye 

‘Mimieter. of Co | wMeRteagnd 20% sasdniss ,<' nse) 3 
‘ane Commercial Relations 


i Mw =fE\OO weet 
os qt 5 E11 od oe 792 7 ap ) 


;~haSe-OCty-o 
MG 1985 
gots noeseq -nmi-eldeliavs etn eaiqad 
Clo? 82 SIGE elaagd astarnnveve©®l 5 tyes ac 


| {ao 7 t2 wee OFS 
i is " 
‘ HLTH .OFfY TOT 


- & pigssec eS ND) CA ASS OF Leet) xe 
~ SOez SR etive Revi cs Taj 8c) 
| she srenent rercrt repre. i be enfiriih i ay dest « Ou 
lave ten > Kise wALch velwec ( Lie oS > 
| Cami tion: | eject. staff. ove ot 10 veld 2 ee me OBR 
| : putsens ihe Lepors Anwar ized(& mus J ets 308 98; lIaxzoet 
> Suablveia an@ repcarch completes @uring t16 betetine, why acu 
i: t¢ gto 1, Oct. A458 BORG > weee: ti 2 Was not Gs 
acevapiignec, nora wack -ie neetie’ no ‘te Ang ‘Xe 


feultion thr. SGtion® oropised , 

ms Serde=ede 14S af {iso @tobeu Liem nnotiqela? 4o% 
The ~~. thie report: putQheir bak O0eefveots flay 
ourrt Bab aes id adie wbpiccetiameqn déisundift--ebels45¢e moe} 
| vith Onter!s coftsucers abd Wudineases. 


= 


: TH2at We wtte. Vasey 
Mort to develop. tw 
tie fairy’ banisees 
ee will hoperwiay 









On Babnlf of the’ teem, 1 wis 

pleased to have been pari see 

nav atrategy for consumg® 

| precticas for ‘Ontario; / 
enture Until the next, o 


Sincerely, 





4 


ctor iy) Ps 


neat aor oa 


arses ope a eo oe aon. ' 






7 


Published by “the “Ontario Ministry of Gonsumer saa 
Commercial Relations 


Oo Queen's Printer for Ontario, 1988 


ISBN 06/88- M 
(5v. set 0-7729-4259-5) 
0-7729-4264-1 


Copies are available in person from: 


Ontario Government Bookstore 
880 Bay Street 
TOBonLO, Ontarwro 


or Dy maa through: 


Publication Services 
Sth: PLoor 

880 Bay Street 
Toronto, Ortario 

M7A 1N8 


For telephone mail orders call (416) 965-6015; 


toll free 1-800-208-7540; 
from area code 807, ask operator for Zenith 67200 


ANBRASS 













““® 2 1988 







oe 
Do 

fh 

fy gt 18° 


ow NT, 
iY a 





Ministry of Ministére de la Business _ Division 555 Yonge Street 
Toronto, Ontario 


¥) Consumer and Consommation Practices des pratiques M7A 2H6 
Commercial et du Division commerciales 555, rue Yonge 


j j Toronto 
Ontario Relations Commerce oe 


The Honourable William Wrye 
Minister of Consumer 
and Commercial Relations 


June 1988 


Letter of Transmittal 


Dear Minister: 


I am pleased to submit to you the report of the 
Legislative Review Project. 


The present report represents the culmination of a very 
large undertaking which involved the significant 
commitment of project staff over an eighteen month 
period. The report summarizes a much larger body of 
analysis and research completed during the lifetime of 
the project. Although a great deal has’ been 
accomplished, much more work is needed to bring to 
fruition the strategic directions proposed. 


The sharing of thisS report publicly will serve to 
continue the original commitment of open consultation 
with Ontario consumers and businesses. 


On behalf of the team, I wish to say that we were very 
pleased to have been part of this effort to develop the 
new strategy for consumer protection and fair business 
practices for Ontario; a strategy that will hopefully 
endure until the next century and longer. 


Sincerely, 


Cay bel 


Gregory F. Mazuryk, Ph.D., C. Psych., M.B.A. 
Project Director 
Legislative Review Project 


(Ontario) 
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LEGISLATIVE REVIEW PROJECT 


DIRECTIONS REPORT 


I INTRODUCTION AND OVERVIEW 


The Tegislative Review Project 


The Legislative Review Project was established in 
November, 1986, by the Minister of Consumer and Commercial 
Relations at that time, the Honourable Monte Kwinter. It 
completed its work in March, 1988 under the present 
Minister, the Honourable William Wrye. The project's 
mandate was to undertake a comprehensive review of 
Ontario's 20 pieces of consumer protection legislation, 
and to develop a strategy to address present problems and 
assist in future planning. 


Why Was the Project Established? 


Most of Ontario's consumer protection laws, like those in 
other Canadian provinces, were enacted during the late 
1960's and early 1970's. They were enacted in a piecemeal 
and largely uncoordinated fashion. The major pieces of 
legislation enacted during this time were the Consumer 
Protection Act and the Business Practices Act. 


Other statutes pertaining to specific industries have also 
been enacted. For instance, laws have been passed to 


regulate motor vehicle dealers, travel agencies, 
collection agencies, condominiums, newly constructed 
homes, real estate brokers, consumer reporting agencies, 
bailiffs and cemeteries, to name a few. 


By 1986, the Business Practices Division was administering 
20 separate pieces of consumer protection legislation, 


many of which were more than 20 years old. 


Increasing Dissatisfaction with the Laws 


The Ministry has become increasingly aware of a general 
sense of dissatisfaction with many of its consumer 
protection laws; dissatisfaction on the part of both 
business and consumers, and even on the part of Ministry 
staff involved in the administration and enforcement of 


those laws. 


Over the years, many of the legislative or regulatory 
provisions have become irrelevant or out-of-date. ‘The 
language in many of the acts is archaic and difficult to 
understand, even for business people actively engaged in 
the industries being regulated. The existence of 
disparate pieces of law makes it difficult for members of 
the public to learn about the acts and gain access to them 
when faced with consumer problems. 


Ministry staff often find themselves attempting ts enforce 


laws against businesses who consider them to be irrelevant 


and, at times, completely at odds with current industry 
practices or marketplace realities. For instance, certain 
businesses find themselves hampered in the development of 
new product lines, particularly in the consumer loan and 
credit area, because the legislation enacted 20 years ago 
does not make provision for such products. (An example is 
the variable rate loan, where the interest rate varies 
according to the prime rate of interest. It is unclear 
Whether the current legislation actually permits this 
practice among certain types of lenders). 


Consumers are faced with legislation ostensibly designed 
to protect them, but it is hard to read, difficult to 
access, and sometimes impossible to enforce. For example, 
if a business does not comply with the legislation, the 
consumer's only alternative is often to take the business 
to* Court: This option is not feasible for the vast 
majority of Ontario residents, many of whom are basically 
unfamiliar with the court process. Neither is it 
practical for many, given the legal and personal costs 
involved. (Even a Small Claims Court case can take over 
one year to complete). . 


Outdated laws, archaic language, irrelevance to modern 
marketplace practices, an unwieldy volume of statutes, a 
low level of awareness among Ontario citizens of the laws 
and government programs designed to protect them, a 
general dissatisfaction with the laws by members of the 


business community, consumers, and government 


administrators -- these are the factors that led to the 
establishment of the Legislative Review Project. 


The Work of the Review Project 


In November, 1986, the Legislative Review Project started 
its review of Ontario's 20 pieces of consumer protection 
legislation. The project, at its peak, involved 35 staff 
members and consultants, recruited from the Ministry of 
Consumer and Commercial Relations, other ministries, and 
the private sector. The objective of the project was to 
review the present marketplace situation, catalogue the 
gaps and deficiencies in the current legislation, address 
the concerns of marketplace participants, and endeavour to 
set in place a simpler and more principled framework for 
consumer protection; one that would provide a basis for 
both present policy-making and future planning. 


Philosophy and Principles 


The first and most important task was the formulation of a 
guiding philosophy. It was important to make clear from 
the outset the basic principles upon which the review 
would be based, and against which future government 
policies or legislative initiatives could be measured. 
The articulation of such a philosophy was achieved with 
the input and assistance of a panel of consumer experts. 
It was invited to review the history of consumer 


regulation in Ontario, then to set out, in plain language, 


the basic principles of marketplace fairness that were 
shared by consumers and business alike and that could help 
shape government policies in the future. 


The panel of experts concluded that all participants in 
the modern marketplace today, whether consumers or 
suppliers, would agree that marketplace fairness is 


founded on four fundamental principles: 


(1) Reasonable disclosure of information; 
(2) Transactional fairness; 


(3) Fair value, i.e. product quality, or reasonable 
value for price paid; 


(4) Reasonably available and accessible consumer 
remedies or dispute resolution mechanisms. 


The emphasis on shared notions of reasonableness and 
fairness and the focus on the protection of reasonable 
expectations of both consumers and business reflects the 
realization that no one marketplace participant, whether 
consumer, business supplier, or government regulator, has 
any prior claim to the modern market. The marketplace 
exists to serve the community at large. The community is 
entitled to identify and articulate its shared vision of 
what marketplace fairness entails. It is this shared 
vision of marketplace fairness that became the guiding 
philosophy for the Legislative Review Project, and helped 
shape the basic principles upon which future policies 


could be founded and legislative initiatives could be 


measured. 


Research Methodology 


The review project conducted its research in a number of 
ways. Mail surveys were conducted to determine the 
current areas of consumer concern, written submissions 
were invited from all sectors of the consumer and business 
communities, and Regional Consumer Advisory Panels were 
established in six major Ontario centres to canvass the 
views and concerns of residents from different parts of 
the province. In addition, the review team studied recent 
developments in consumer protection law in other 
Jurisdictions in Canada, the United States, the United 
Kingdom, continental Europe, and Australia. Judicial 


decisions and academic articles were also reviewed. 


Finally, and most importantly, the review project received 
valuable assistance and guidance from the Minister's 
Advisory Committee, which was comprised of representatives 
from the Ontario business and consumer communities. 


What was Achieved? 


The work of the Legislative Review Project and the 
resulting proposals for reform would lead to a substantial 
Simplification and modernization of consumer protection 
law in Ontario. The objective of this report to the 


Ministry of Consumer and Commercial Relations is to 
provide a brief overview of the road that was followed and 
the results that were achieved. 



























Hs ae y. | td; as 
Pit eu lll ote as 

. . 7 ; Ane ea? wa 

Ls ‘ns nities eo es Re 


‘9 ie vy vem 0 owt sa ese spec es at es 


om iat mn 0 ak Ws * Bo sa f of f pet worst ae 






ae 1 i nt slain iret: ii 
: ig xy , re - - : aoe 


on «a 





nl - ue : 1) Pr 
pike ay 7 
Ce 
Am 4 , i 


, 


ink eaten nba ee 


h bi Le - 


' 


‘igs i] ts 


‘ ea bdenits tae Gat fore Ms 


. 


iit ‘ieee ce , ia vine woe ve 


5 SY wyotin a 0 


‘Ue : io 5 t ‘ ian e me 


*. 

oo 
ne, 
snl 


a | as 
ao. a Biwi ni Ais 18 PY 
; isiniaeD ¢ 2 7” _ ig 


m | , hy ey ah , : At " i -. ’ La, 7 a f ly \ 


: = 
7 2 


hee _ a { ri 


yy SEM Teraond pe nee acl i . ne . 
' alia Cw - ay : ra he. ‘ee: : ” wa beter 
ah re F ee 


La 





Il THE NEW CONSUMER PROTECTION CODE 


The Legislative Review Project is an extensive and 
important undertaking that has generally achieved what it 
set out to do. The result of the legislative review is a 
substantial body of research supporting wide-ranging 
recommendations for improvement and reforn. The full 
detail of the research that was undertaken and the reforms 
that are being proposed can only be understood after 
careful reading of the relevant supplementary report. A 
list of the supplementary reports is contained in the 


Appendix. 


This report highlights the basic themes and some of the 
key areas of reform. The 10 basic themes that emerged 
from the research were: 

(1) Statutory consolidation; 

(2) Comprehensive application; 

(3) Modernization; 


(4) Legislative clarification of rights and 
responsibilities; 


(5) Plain language and understandability; 
(6) Greater emphasis on loss prevention; 


(7) Giving consumers the means for greater consumer 
initiative; 


(8) 


(9) 


Government intervention that is principled and 
proportionate; 


Full public participation in the making of rules; 


(10) Increased consumer education and public awareness. 


The key areas of consumer protection reviewed by the 
project were: 


(1) 
(2) 
(3) 
(4) 
(5) 


Information disclosure and advertising; 
Transactional fairness and business practices; 
Product quality and consumer product warranties; 
Consumer credit and credit practices; 


Remedies and access to justice. 


The first part, which follows, describes the basic themes 
of the research studies. The second looks at some of the 


proposed changes in the key areas of consumer protection. 
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(A) THE BASIC THEMES 


ib 8 Consolidation 


The first theme is the most basic and in many ways the 
most important. The existing and disparate body of 
consumer protection legislation, consisting of more than 
20 different statutes, has to be consolidated as much as 
possible. The existing hodge-podge of statutes and 
regulations is not only complicated and unnecessary, but 
also duplicative and wasteful and thus very expensive to 
administer. Further, it creates unnecessary confusion in 
the minds of both consumers and business over which law 
applies when, and what are the precise legal requirements. 
The consolidation of the existing array of legislation 
into one basic statute, or Consumer Protection Code, would 
not only make consumer protection law more accessible and 
understandable to businesses and consumers alike; it would 
also provide a more efficient and principled basis for 
consumer regulation in the years ahead. The Legislative 
Review Project concluded that: 


: the basic consumer protection law for the province 
of Ontario should be consolidated and set out in 
one foundation statute or Consumer Protection Code; 


; this code should endeavour to set out in one body 
of law..as.many-. of. the basic. rights, 
responsibilities and remedies in relation to 
property, goods and services as can be done, as 
well as all of the basic regulatory requirements 
that have an impact on businesses (such as 
registration, or licensing); 


1] 


. where a body of separate statutory law has 
developed and is’ better understood in an 
"industry-specific" context (such as in the areas 
of housing, automobiles, travel, death care, etc.) 
such industry-specific statutes should continue, 
but remain based upon and interrelated with the 
generic provisions contained in the foundation 
code. 


2: rehensive lication 


The second theme follows closely upon the first. If the 
new Consumer Protection Code is to be a true foundation 
law, it must have a comprehensive appl ication. The review 
team concluded that the rights, responsibilities and 
remedies contained in the Consumer Protection Code must 
apply without exception or limitation to all types of 
consumer transactions, whether in property, goods or 


services. 








The extension of the Consumer Protection Code to 
"services" reflects a growing dimension in our changing 





economy: the service sector now accounts for more than 
70% of our gross domestic product and our employment 
market. Forecasts suggest that the service sector will 
continue to grow throughout the 1990's and into the 21st 
century, particularly in areas of health care, travel, 
recreation, fitness, self-improvement, financial planning 
and child care. The changing nature of the "consumer 
product" in the services areas, as well as the marketing 
techniques that are used, will require sensible and 


LZ 


sophisticated policy-making, which can proceed effectively 
only if it is based upon a foundation law that is 


comprehensive in its application. 


an Modernization 


The third theme is equally fundamental - the need for 
modernization. In addition to problems of organization 
and coverage, the existing array of consumer protection 
laws is seriously out-of-date. What made sense in the 
late 1960's and the early 1970's, when the laws were first 
enacted, is no longer relevant to the changing realities 
of the modern consumer marketplace. If the new Consumer 
Protection Code and the related industry-specific statutes 
are to be effective and responsive to these changing 
needs, their design and content has to be modernized. 


The Review Project concluded that modernization means 
change in at least three ways: 


(1) the amendment of laws or regulations that are 
out-of-date or those that have outlived their 
purpose; for instance, the elimination of 
registration requirements where registration is no 
longer justifiable, such as in the case of 
collection agency "sales staff;" 


(2) the increased recognition of and response to new 
marketing practices that may require additional 
scrutiny, such as mail order sales, and telephone 
and television solicitations; 


1 


(3) greater use of the Cabinet's authority to issue 
regulations so that the government can keep pace 
with the demands of the present and respond quickly 
to the needs of the future. 


Ae Legislative Clarification of Rights and 
Responsibilities 


The theme of legislative clarification is one that 
pervades not only the design and content of the new 
Consumer Protection Code but also the five related 
industry-specific areas. The importance of statutory 
clarification is self-evident. It makes sense for both 





business and consumers to know where they stand, and to 
know their respective rights and remedies in certain 


Situations. 


The review project concluded that legislative 
clarification of rights and responsibilities should 
proceed as follows: 


- first, by way of a Consumer Bill of Rights and 
Responsibilities. This legislative declaration could be 
included in the Consumer Protection Code to provide a 
symbolic but significant context for developing and 
applying the more specific legal rights that would be 
set out in the code. The "rights" that would be 
recognized in the code -- the right to product safety 
and quality, honesty and fair dealing, reasonable 
information, effective redress etc. -- are not new; nor 
is the basic "responsibility" -- the consumer's 
obligation to act reasonably and in good faiti: with the 
business supplier. There is, however, substantial 
educational value in acknowledging these rights and 
responsibilities explicitly; 
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- second, by way of greater legislative precision in the 
rules and requirements that now exist. For example, 
"workmanlike manner" or "honesty and integrity" are 
simple enough to understand, but they are only general 
concepts. Whenever possible, the general, abstract 
legal criterion should be followed up with a clearer, 
more specific explanation - thus "honesty and integrity" 
aS a measure for business registrability should be 
explained more clearly, in terms such as "previous 
criminal convictions," "previous bankruptcies," etc.; 


. third, by way of new rules or requirements where 
marketplace or consumer confusion requires legislative 
Clarification; for example, clarification of the 
consumer's rights and remedies in the area of refunds 
and exchanges, deposits or consumer product warranties; 


- and fourth, by way of giving the Ministry the power to 
issue "interpretive guidelines" that would help both 
consumers and businesses with their interpretation of 
the law. 


5. Plain Language and Understandability 


A long-standing problem in Canadian consumer protection 
regulation is the enormous gap between what the law says 
and what business or consumers understand the law to be. 
After more than 20 years of consumer legislation, the 
Single most discouraging fact is that very few Ontario 
consumers are fully aware of the rights and remedies that 
presently exist. Indeed, in a recent survey, it was found 
that 83% of Ontario consumers could not even identify one 
right that they had or one law that protected them as 
consumers. 


1S 


It is thus an important theme of the Legislative Review 
Project that, as a minimm, the design, content and 
overall drafting of both the Consumer Protection Code and 
the related industry-specific statutes should proceed with 
a strong commitment to plain language and consumer 
understandability. If the resulting code and statutes can 
be drafted in simple, easy-to-understand language, this 
alone will advance the cause of consumer and public 
awareness enormously. Interested businesses or consumers 
could then find the relevant law more quickly (it would be 
in one place) and could read and understand their 
respective rights and responsibilities more easily (they 
would be set out in plain language). Clarification of 
legal rights and obligations alone is not enough; the 
legislative clarification has to be expressed in plain 


language. 


The laws that now exist are not only disparate and 
confusing; they also contain legal language that is 
virtually impossible for the average reader to understand. 
For example, phrases such as "executory contract," "things 
in action," "merchantability," or "rights of rescission" 
abound in the legislation. The Legislative Review Project 
urges wholesale and radical reform in this crucial area of 
legislative language. Instead of "rescind," say "cancel;" 
instead of "merchantable," say "acceptable quality"; 
instead of "executory contracts," say "contracts for 
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future goods or services." Make the legislation simple 
and understandable. 


6. Greater Emphasis on Toss Prevention 


Consumer protection has usually involved setting out 
remedies which can be used to recover or punish for a loss 
once it occurs. By placing greater emphasis on loss 
prevention techniques, the objective is to reduce the risk 
of a consumer loss even occurring. Risk reduction in this 
sense takes two forms: reduction in the risk of a loss 
taking place, and reduction in the amount of money at risk 
if a loss occurs. 


Certain measures available under the current laws are 
designed to reduce the risk and incidence of loss. 
Examples are the screening of applicants for registration 
in a regulated industry to ensure their financial 
stability; educational prerequisites for registration (eg. 
under the Real Estate and Business Brokers Act); and the 
requirement that money received from consumers be held in 
trust until the promised performance occurs (eg. under the 
Consumer Protection Act). 


Recognizing the value of preventing losses before they 
occur rather than correcting them after the fact, the 
review project proposes several techniques to promote loss 
prevention. For example: 


lot 


P a requirement of a minimm level of equity prior to 
being allowed to engage in a regulated industry 
(eg. $5,000 for home improvement contractors) ; 


the limitation of consumer down payments to 10%, 
with the money paid to be held in trust until 
delivery or performance; 


; a one-year limitation on the length of prepaid ' 
goods or services contracts (eg. magazine 
subscriptions, health club memberships) ; 


the availability to consumers of certain 
statistical data maintained by the Ministry on 
businesses which have been the subject of 
complaints, convictions or administrative orders, 
so that the consumer can make a more informed 
decision about dealing with that business. 


ve Giving Consumers the Means for Greater Consumer 
Initiative 


This theme is a pervasive one. A key element of any 
effective consumer protection strategy should be the 
encouragement of consumers to enforce their rights 
themselves, rather than turning to government to do so. 
Laws which confer rights but provide no reasonable means 
to enforce them do little to change marketplace behaviour, 
or provide consumers with redress against sellers who 
violate the laws. 


The review team has identified a number of ways in which 
Ontario's consumer protection laws can be improved, to 


ensure that consumers not only have rights, but also 
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easier means to enforce those rights. It is recommended 
that the Ministry consider the following: 


A When a consumer cancels a contract under the 
"cooling-off" provisions of the door-to-door sales 
law, he or she should be able to retain any goods 
or materials delivered until the seller refunds the 
consumer's deposit; 


; If work on a home improvement project or a new home 
is not completed, the consumer should be able to 
deduct certain specified amounts from the contract 
price for every day that the project is delayed 
(provided that the delay is due to circumstances 
within the seller's control) ; 


: When a store or service facility goes bankrupt, 
consumers should have the right to the return of 
their deposits, before commercial creditors are 


compensated ; 


: When goods purchased on credit are defective, 
consumers could withhold payments instead of paying 
and then pursuing sellers in court. 


The above methods would provide consumers with easily 
enforceable rights which would not require the initiation 
of court action to obtain redress. 


8. Goverment Intervention that is Principled and 
Proportionate 


One of the most important mandates of the Legislative 
Review Project was to develop a workable theory of 
government intervention that would provide the basis for 
both specific policy-making and future planning. The 
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review project concluded that a workable theory was one 
that reflected the basic guiding philosophy -- the 
protection and enhancement of the community's shared 
expectations of marketplace fairness. The cornerstone of 
this strategy is a sensible and selective policy-making 
perspective that is rooted in a commitment to regulatory 
proportionality. In other words, government may exercise 
its historical and legitimate role in marketplace 
regulation whenever necessary, but only when necessary; 
also, the government response should be measured and 
proportionate -- that is, no more than necessary. 


The theme of principled policy-making and regulatory 
proportionality should be evident in the design and 
content of both the Consumer Protection Code and that of 
the related industry-specific statutes. The key features 
of the proposed strategy are flexibility and 
fair-mindedness. In some cases, the appropriate 
government response would be to repeal a law or deregulate 
an area; in others, the required action could be greater 
regulation. But where increased regulation was required, 
the regulatory response would be proportionate to the goal 
to be attained. For example: 


- In some areas, the review team has recommended that much 
of the detail and complexity of the existing 
registration provisions be reduced, or that the 
requirement for registration be removed entirely (eg. 
film projectionists) ; 
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- In other areas, the review project has proposed greater 
govermmental action; but even where this is the case, 
the emphasis remains on appropriateness. and 
proportionality. Thus, registration is proposed only 
where there are convincing reasons to do so; if bonding 
is seen as desirable, it is proposed with care and with 
selectivity; where compensation funds are recommended 
(as, for example, in the real estate and home 
improvement areas), these are recommended on the basis 
of analysis and demonstrable need. 


9. Public Participation in the Making of Rules 


Consumer protection is an area of regulation that involves 
the identification and articulation of marketplace rules 
and the design and provision of dispute resolution 
mechanisms when the rules are disobeyed. It is not only 
fair but also appropriate that both businesses and 
consumers play an active role in the formulation of those 
rules or standards, and the design of appropriate dispute 
resolution techniques. 


The increased involvement of an interested industry in the 
policy-making process will not only ensure the 
practicality and workability of the rules; it will also 
result in greater commercial and institutional acceptance, 
and thus a higher level of compliance. However, industry 
participation in the policy-making and standard-setting 
process should be balanced by the equal participation of 
consumers, to ensure that the standards that are set in 


place are fair to all concerned. 
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Therefore, the review team recommends a greater level of 
involvement by both consumers and businesses in the 
setting of laws and the settling of disputes. Examples of 
the type of participation recommended are as follows: 


: As much as possible, government regulators should 
look to industry codes of ethics for guidance in 
the setting of standards; 


: In the travel industry, an industry council should 
be established. It would be composed equally of 
industry and non-industry representatives, and 
would approve and review standard contract terms 
and conditions, prepare educational material for 
the general public, and oversee the training of 
people employed in the travel industry; 


: A Consumer Complaints Board should be established. 
It would be composed of industry and consumer 
representatives, and would provide for the 
resolution of disputes between consumers. and 
businesses. 


10. Increased Consumer Education and Public Awareness 





The effort to modernize Ontario's consumer protection law, 
and make it more meaningful, will come to naught if no one 
knows about it. The main problem with consumer protection 
programs in most jurisdictions in North America and Europe 
is the lack of consumer awareness. 


The public remains largely uninformed about the existence 


of consumer protection laws, or the availability of 


Vag 


mechanisms to resolve complaints or disputes. Research 
Suggests that this lack of awareness is markedly higher 
among the more vulnerable groups, such as the poor, the 
uneducated, the elderly, recent immigrants, or those 
living in isolated areas. 


The present Consumer Protection Bureau Act states the 
Ministry's responsibility to educate and inform Ontario 
consumers, and there have been considerable efforts on the 
part of the Ministry to do that. Some very innovative 
public awareness programs have been developed and 
implemented by the Communications Services Branch and the 
Business Practices Division. Nonetheless, these efforts 
have suffered from a lack of funding, personnel and 
coordinated planning needed to raise the level of public 
awareness in this important area. In order to improve 
this low level of awareness, the Legislative Review 
Project urges that existing Ministry programs be 
redesigned and that a major consumer and business 
education initiative be undertaken. 


One of the more obvious advantages of the effort to 
consolidate existing legislation into one comprehensive 
and understandable Consumer Protection Code is the benefit 
that will flow from having the basic law in one place, 
accessible to businesses and consumers alike, and 
understandable to everyone. 


At the same time, the review project recognizes the 
importance of designing a comprehensive program of 
consumer and business education that can build upon the 
plain language Consumer Protection Code. Some of the 
proposed directions include: 


the improvement of existing Ministry consumer 
education programs; 


: the establishment of a consumer legal aid clinic; 


- the development of consumer awareness programs by 
consumer advocacy groups; 


: the development of a more substantial consumer 
education program that could be incorporated into 
the primary and secondary school curricula with the 
cooperation of the Ministry of Education; 


: the provision of copies of the code (or easy-to- 
read pamphlets) to every consumer-oriented business 
upon registration, or to any member of the public 
upon request; 


the posting of the Consumer Bill of Rights and 
Responsibilities, as set out in the proposed 
Consumer__Protection Code, in easily accessible 
locations in various business and retail outlets, 
govermment offices and schools; 





the design and implementation of regulations that 
would require sellers to inform consumers of 
certain fundamental rights at the point of sale or 
when consumer transactions are being completed (eg. 
cooling-off rights) ; 


‘ encouraging businesses to prepare and disseminate 
their own educational material, so that consumer 
education and public awareness would be, and would 
be perceived to be, a community responsibility. 
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(B) HIGHLIGHTS IN KEY AREAS 


This section will highlight some of the recommendations in 
the five key areas examined by the Legislative Review 
Project. 


ab Information Disclosure and Advertising 


Rules regarding disclosure and advertising have been a 
cornerstone of consumer protection law in Canada for many 
years. Disclosure rules have two basic objectives: to 
assist consumers in making well-informed purchasing 
decisions (for example, by being able to compare the 
interest rates of various lenders), and to inform 
consumers of their rights and obligations under the 
contract or under the law. 


Advertising rules are designed to ensure that sellers of 
consumer goods or services do not misrepresent the basic 
terms of their offers to the public. 


Ontario's consumer protection laws have a muumber of 
provisions regarding disclosure and advertising; however, 
as with many other areas, these laws have become outdated 
and are no longer relevant to many transactions which take 
place today. 


5a) 


(a) Information Disclosure 


With respect to information disclosure, there is only one 
basic contractual disclosure provision in the Consumer 
Protection Act which purports to govern all consumer 
transactions over $50. The information required to be 
disclosed, however, is so general in nature that it is not 


of much assistance to a consumer in any type of purchase. 


Other perceived weaknesses with current disclosure laws 
are as follows: 


They do not help illiterate or non-English-speaking 
consumers to learn their rights’ and 
responsibilities under a contract; , 


: They generally do not take into account the "take 
it or leave it" nature of many standard-form 
contract situations. Disclosure rules, no matter 
how comprehensive, will not assist the consumer who 
wants to "shop around" for the best terms and 
conditions when most of the terms and conditions 
are similar throughout the industry, and may be 
one-sided in favour of the seller. An example is 
contracts for the construction of new homes: 


4 They do not take into account the fact that the 
nature of the transaction precludes the consumer 
being able to have the time to read and understand 
the contract fully before entering into it, and 
thus being able to make a well-informed purchasing 
decision. An example is automobile rentals, or 
high-pressure door-to-door sales. 
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The review team's recommendations regarding information 
disclosure are designed to make disclosure rules more 
meaningful and more effective in assisting consumers to 
make well-informed purchase decisions. 


Major recommendations include the following: 


: New specific disclosure rules should be enacted in 
the following types of consumer transactions: 


: credit; 

: automobiles; 

; home improvements; 

. newly constructed homes; 

: funeral services; 

. real estate; 

“ leases of personal property; 
travel brochures; 

. layaway plans; 


: In some circumstances, sellers should be required 
to tell consumers verbally of certain fundamental 
terms and conditions of a sale; for example, the 
cost of borrowing in a credit transaction or the 
right to cancel a door-to-door contract; 


; If a sales transaction was conducted in a language 
other than English, certain fundamental terms of 
the contract should be written in that other 
language (eg. the right of cancellation in 
door-to-door sales) ; 


The interest rate for credit cards should be 
disclosed in the consumer's application for credit, 
as opposed to being only in a statement mailed to 
the consumer after he or she receives the card; 


: There should be more cooling-off periods provided 


to consumers to enable them to read contracts and 
reflect on major purchases, such as automobiles; 
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(b) 


Where necessary, rules should be enacted to 
prohibit oppressive clauses in consumer contracts 
or to set out terms and conditions which must be 
included in certain contracts (eg. credit 
contracts, contracts for newly constructed homes) ; 


In the travel industry, an industry council 
composed equally of industry and non-industry 
representatives should have a role in the setting 
of terms and conditions of standard contracts used 
by the industry. 


Advertising 


Ontario's legislation contains no clear rules to guide 


consumers and businesses in the area of advertising. The 
rules which do exist are vague, out-of-date, and do not | 
provide sufficient flexibility for their enforcement. 


Major recommendations include: 


The enactment of specific, up-to-date rules 
regarding all claims, including those’ in 
advertising. Components of the rules’ should 
include the following: 


: Claims which have the tendency or effect to 
mislead consumers should be prohibited, 
whether or not the advertiser intended the 
claims to be misleading; 


: The standard of protection regarding claims 
should focus on reasonable reliance by the 
average member of the public as opposed to 
actual reliance by a particular individual; 
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If the "general impression" of the 
advertisement is misleading, the advertisement 
should be illegal, even if the fine print 
would otherwise render the advertisement true; 


Sellers who are convicted of an offence 
regarding advertising should be required to 
publish correction advertisements, along with 
a statement that they were found to be in 
contravention of the law. 
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2. Transactional Fairness — Business Practices 


The principle of transactional fairness focuses on the 
deal or agreement stage of the consumer transaction. The 
review project considered that transactional fairness 


includes as a minimum: 


(1) that the consumer should have a full and clear 
understanding of the terms and conditions of the 
agreement, and his or her rights and 
responsibilities under the agreement; 


(2) that the transacting process itself should be free 
of any undue pressure or other unfair business 
practice. 


In Ontario, minimum standards of transactional fairness 
have been established by the Business Practices Act. The 
act prohibits false, misleading or deceptive consumer 
representations and unconscionable transactions. For the 
purpose of clarity, the act sets out specific examples of 
acts or practices which are prohibited. 


The Legislative Review Project identified the following 
weaknesses with the Ontario Business Practices Act: 


: The act does not apply to all services in the 
marketplace but only to a few, limited areas (eg. 
"self-improvement" services such as_ dance 
instruction courses). Consequently, many consumers 
of other types of services are not protected by the 
act; 


Sul 


The list of examples of unfair practices has been 
treated by the courts as a complete list instead of 
as a set of examples. Therefore, if a practice 
which was unfair does not fit any of the examples 
listed, courts have decided that the act does not 
apply. This has resulted in many objectionable 
business practices being allowed to take place in 
spite of their unfairness to consumers; 


While the act clearly applies to retailers of 
consumer products, it does not state clearly that 
manufacturers or importers of consumer products 
Should be liable for any untrue statements about 
their products in their promotional material. 


The objective of the following recommendations is to 
ensure that the principle of transactional fairness is as 
far-reaching as possible, and that the weaknesses 
described above are eliminated to ensure fairness in all 


consumer dealings. 


Major recommendations include the following: 


- The list of examples of specific prohibited practices 


should be eliminated and should be replaced with one 
broad definition of unfair practice. An unfair practice 
should mean any act or omission in relation to a 
material fact, which has the effect or might reasonably 
have the effect of deceiving or misleading a consumer; 


The protections established in the act should apply to 
all services, including professional services, that are 
offered to consumers; 


- The act should state clearly that it applies not only to 


retailers, but also to manufacturers or importers who 
have made claims about the product or services upon 
which the consumer relied. 
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3. Product Quality and Consumer Product Warranties 


The review project found that as modern consumer products 
become more complex, the average consumer becomes less 
able to measure or assess product quality or performance 
problems or to pursue available avenues of redress if 
reasonable complaints are not resolved satisfactorily. 
The main concern continues to be the consumer product 
warranty. There is still considerable confusion about the 
nature and extent of the implied warranties found in the 
Sale of Goods Act and the extent to which they relate to 
or can be overridden by the express or written warranties 
that are given by the retailer or manufacturer, and that 
often accompany the purchase of a consumer product. 


There are also problems with the warranty document itself. 
Research shows that many consumers continue to have 
difficulty with it -- the complexity of the language, the 
obligations with regard to the return of defective goods, 
the delays in servicing and/or lack of spare parts or 
repair facilities, and generally, the extent of 


manufacturer or supplier discretion. 


Building on a number of earlier studies, developments in 
other jurisdictions, and its own research here in Ontario, 
the review team has urged substantial clarification and 
modernization in this important area. The proposals for 
reform build upon the "reasonable expectations" theme and 
attempt to update and set out in plain language the 
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statutory rights and responsibilities of both consumers 
and suppliers with regard to product quality and redress 
of grievances, as well as clearer guidelines for a more 
understandable warranty document. 


Major recommendations include the following: 


Consumer product warranty protection should extend 
to all consumer goods, both new and used, and to 
all consumer services; 


The existing statutorily-implied warranties of 
"fitness for purpose" and "merchantability" should 
be modernized to include implied warranties of 


"reasonable durability" and "reasonable 
availability of spare parts and_e service 
facilities;" | 


Both retailers and manufacturers should be held 
responsible for any breaches of the 
statutorily-implied warranties; 


; The design and content of the written warranty 
document should be regulated to ensure that certain 
relevant information is provided to the consumer in 
an understandable and meaningful fashion; 


Responsibility for the written warranty should 
remain with the warrantor, usually the 
manufacturer; however, if the manufacturer does not 
maintain adequate and accessible service 
facilities, then the retailer should be held 
responsible for representations in the written 
warranty. 
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4. Consumer Credit and Credit Practices 


Credit today is an accepted and common form of consumer 
purchase, both in goods and services. In 1949, Canadian 
consumers jointly held $1 billion in consumer credit. In 
1986, the figure was $71.2 billion. 


The increased use of credit by consumers has led to a 
predictable increase in problems associated with credit. 
Misunderstandings about credit costs, disputes over credit 
card billing errors, concerns about accuracy of credit 
reports, aggressive collection practices and cases of 
severe indebtedness are examples of the types of 
complaints received by the Ministry in the credit area. 


The Ontario Consumer Protection Act is the main consumer 
credit statute in Ontario; yet, since its passage in 1966, 
the technological advances in the credit area have 
rendered many of its provisions obsolete. At least 13 
other Ontario statutes also prescribe rules regarding 
consumers and credit, which makes the task of finding the 
provisions regarding any particular type of transaction 
particularly difficult for the consumer or creditor. As 
well, Ontario's consumer credit laws, and particularly the 
provisions of the Consumer Protection Act, are written in 
a technical legal language which is virtually impossible 
for the average person to read and understand. 


Sp) 


The research conducted by the review project in the credit 
area was organized under four separate headings: Consumer 
Credit Issues, Consumer Reporting, Debt Recovery, and 
Debtor's Assistance. The highlights of the 


recommendations made in these areas are outlined below. 
(a) Consumer Credit Issues 


A number of issues common to many day-to-day credit 
transactions were examined. Issues include cost of 
borrowing disclosure, credit advertising, the prepayment 
of loans, disputes over billing errors, unsolicited credit 
cards, electronic fund transfers, liability of creditors 
for defective merchandise, repossessions, wage garnishment 
and equal access to credit for women. 


Major recommendations include the following: 


The cost of borrowing which must be disclosed to 
consumers should be the effective cost of 
borrowing. In other words, any charges beyond what 
the cash customer would pay for the same 
transaction should be included in the annual 
percentage rate which is disclosed to the consumer 
in the contract; 


; Information about the cost of credit cards should 
be required to be given to the consumer in credit 
card application forms so that consumers may 
readily compare the costs of credit cards before 
applying for them; 


Consumers should have the right to prepay debts 
before they are due, without penalty; 
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: Financial institutions which issue credit cards 
should be prohibited from gaining access to the 
deposit accounts of their customers for the payment 
of bills, without the express consent of the 
customers ; 


Consideration should be given to setting out rules 
regarding the resolution of credit billing 
disputes, to encourage creditors to resolve such 
disputes quickly and without adverse repercussions 
on consumer credit ratings; 


Consideration should be given to allowing consumers 
to withhold payments from creditors, if goods are 
defective or if misrepresentations were made about 
the product being purchased. 


(b) Consumer Reporting Act 


The Ontario Consumer Reporting Act contains provisions 
which regulate the collection and use of consumer credit 
reports by consumer reporting agencies and by their 
clients -- financial institutions, merchants, landlords, 


employers, private investigators, and insurance companies. 


The Ontario Consumer Reporting Act was enacted to ensure 
that consumers are not denied a benefit based on 
inaccurate, incomplete or erroneous information, without 
having the opportunity of correcting that information. 
However, since the passage of the act, some problems have 


become apparent with its provisions, as outlined below. 


=F 


Major recommendations include the following; 


Consumers with families should have the option of 
having either family files or individual credit 
files. Currently, a Spouse! S credit record may be 
automatically included in the consumer's credit 
file; 


The legislation should specifically state that 
consumers should have access to all information 
pertaining to them which is held by consumer 
reporting agencies. Currently, consumers are 
entitled only to the "nature and substance" of what 
is contained in their credit files; 


Consumers should have the right to lodge a notice 
of dispute in their files when they do not agree 
with the accuracy of the information contained in 
it, and the reporting agency refuses to change it. 


(c) Debt Recovery 


The Ontario Collection Agencies Act regulates the 
collection of debts by collection agencies and prohibits a 


number of debt collection practices (eg. phoning a debtor 
before.7:00 a.m.). 


The legislative Review Project identified a number of 


weaknesses in this act, and made the following 
recommendations to strengthen it: 
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Major recommendations include the following; 


(d) 


All creditors, not just collection agencies, should 
be prohibited from engaging in certain 
objectionable collection practices. Currently, the 
list of prohibited collection practices only 
applies to collection agencies. It does not apply, 
for example, to department stores or financial 
institutions that do their own in-house collections 
of consumer debts; 


The list of prohibited collection practices should 
be expanded to include, among other things, a 
prohibition on communicating with the debtor at a 
time or place stated by the debtor to be 
inconvenient ; 


To encourage creditors' compliance with the act, 
the consumer should have a right to damages if a 
debt collector contravenes the act, and should also 
be able to apply to a court for cancellation of the 
debt. 


Debtor's Assistance 


Consumers who find themselves over their heads in debt 


will often attempt to arrange with their creditors a 


payment scheme which enables them to pay more manageable 


amounts of money over a longer period of time. The 


problem, in Ontario, is that these arrangements are made 


only on a consensual basis. Only those creditors who 


agree to participate are bound by the arrangement 


negotiated, and a creditor can withdraw from an 


arrangement at any time. 
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Major recommendations include the following; 


Ontario should introduce a legislated "orderly 
payment of debt" program, which would allow 
consumers to compel their creditors to enter into 
repayment schemes which are acceptable to the 
majority. A new program to assist consumer debtors 
could be made available to Ontario consumers if 
Ontario were to "opt in" to the proposed federal 


Bankruptcy Act's orderly payment of debt regime; 


: Before opting in, however, Ontario should ensure 
that the federal proposals include credit 
counselling, advocacy and consumer’ education 
services, in addition to an orderly payment of debt 


program; 


: Administrators of the orderly payment of debt 
program should be empowered, subject to appeal to 
the courts, to disallow the claim of a creditor if | 
it is apparent that the debt arose as a result of a 
harsh or unconscionable transaction as defined by 
federal or provincial legislation. 
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oe Remedies and Access to Justice 


Remedies have traditionally been understood to be a 
combination of public enforcement techniques and private 
redress mechanisms. Public enforcement has relied mainly 
upon criminal prosecution and, increasingly, upon 
administrative regulation (investigatory powers, 
assurances of voluntary compliance, cease and desist 


orders) . 


In the private redress area, the consumer-initiated Small 
Claims Court action, albeit rarely employed in fact, is 
still the primary consumer redress technique in theory. 


The review team directed considerable attention to the 
question of remedies and found that in both of these 
important areas - administrative regulation and private 


redress - reform was long overdue and new initiatives were 


necessary. 


(a) Administrative Remedies 
The review project identified the following problems with 
the administrative remedies presently available under 


Ontario consumer protection legislation: 


The administrative remedies provided under the 
approximately 20 separate acts are not uniform or 
consistent. Different levels and kinds of consumer 
protection are provided, depending on the type of 
good or service. The result is thus confusion for 
businesses and consumers alike; 


4] 


There is an insufficient range of administrative 
remedies available to government regulators to 
carry out their functions efficiently and 
effectively; 


It was recognized that whatever action an 
administrator is to take, it must be timely. 
Timeliness depends on obtaining the necessary 
information quickly and easily. Once the 
information is obtained and a violation of the 
standards discovered, the action to be taken has to 
be swift and appropriate to deal with the problem; 


It was also recognized, however, that the number of 
deliberate violations of the standards is 
relatively small. Many marketplace participants 
who infringe on the standards would not do so if 
they had a clearer understanding of the standards; 
many others would be willing to rectify the 
Situation, once the infringement was brought to 
their attention. 


Major recommendations include the following: 


- The administrative remedies available to administrators 
should be standardized and uniform; 


- There should be a wider range of administrative remedies 
available to government regulators. For example: 


An immediate order suspending a business 
registration should be available to any registrar 
for the protection of the public; 


The current power available to freeze the assets of 
a business found to be in violation of the 
legislation should be expanded to allow courts to 
distribute those assets to consumers who have 
suffered losses as a result of the violation; 


42 


‘ Government regulators should be authorized to issue 
a "Direction to Furnish Information" against a 
business, if there is reason to believe that a 
violation has occurred or is about to occur; 


: Ministry officials should have the power to issue 
guidelines so that marketplace participants may be 
kept informed of government policy and 
interpretation regarding the application of 
consumer protection law. 


(b) Consumer Redress 


The key finding of the Legislative Review Project in the 
area Of private consumer redress is that Ontario consumers 
rarely take sellers of consumer products or services to 
court. This is because the court system is seen by the 
majority of consumers as an unfamiliar, lengthy and 
expensive process. Many people feel that even the Small 
Claims Court system has not resulted in any greater 
"access to justice." The vast majority of users of the 
Small Claims Courts are not consumers suing businesses but 
rather businesses suing other businesses or indeed, 


businesses suing consumers. 
The review team urges the adoption of a mumber of 


proposals designed to encourage consumers to exercise 
their rights and obtain greater redress. 
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Major recommendations include the following: 


. The Ministry should support the reform of the Ontario 
Small Claims Courts as recommended by the Zuber Report 
On The Ontario Courts. This would include increasing 
the monetary jurisdiction of the Small Claims Courts 
from *$17000) . ($3,000 Fine foronte) ““toe"$10"000: . across 
Ontario; 


- A wider range of cost and damage rules should be 
established, so that a consumer who wins a case may be 
awarded: 


(1) the amount of his or her claim or $500, 
whichever is greater; 


(11) double the amount of his or her actual loss, 
with an upper limit of $10,000; 


(111) such other remedies as may be necessary to 
achieve a just result; 


- A dispute resolution system should be implemented, so 
that either party may compel the other to participate in 
a final and binding arbitration process. The key 
features of the process would be that no legal 
representation would be allowed and the decision, not 
appealable, would be filed with the Small Claims Court 
for enforcement; 


- Class action and substitute action procedures should be 
established, allowing consumers to group together or 
have someone else act on their behalf to prove their 
case and obtain redress for them; 


- Redress should be available in a prosecution, whereby 
upon convicting a person of having violated consumer 
protection legislation, a court could order the person 
convicted to pay compensation for the monetary loss 
suffered as a result of the violation. 
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IIL THE INDUSTRY-SPECIFIC AREAS 





Introduction 


As noted earlier, even with the institution of a new 
Consumer Protection Code, additional regulations would 
still continue in a number of separate industry-specific 
areas. The review project concluded that there were at 
least five industry-specific areas: 


1. Housing; 
25 Automobiles; 
3% Travel; 


4. Death care; 


5. Theatres and Athletics. 


These areas are discussed briefly below. 


de Housing 
(i) Real Estate Brokers 


The review of the housing market revealed that a number of 
Significant changes have occurred over the last several 
years. The number of participants has increased greatly, 
and so has the size of their operations. In addition, the 


range of services offered has grown to include formal or 
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informal links with financing corporations, home 


inspection, appraisals and relocation services. 


The review project thus”~ recommends aé_e full-scale 
modernization of the Real Estate and Business Brokers Act 
to better cope with the demands of this changing and 
complicated industry. 


Major recommendations include the following: 


. A representative industry council should be 
established, composed of representatives of 
consumer associations, the academic community, the 
legal profession and the industry, with delegated 
administrative, enforcement and/or decision-making 
power to foster an environment of co-regulation; 


: Disclosure rules should be created to deal with 
problems of agency and conflicts of interest 
associated with agency; 


: A statutory provision should be created to deem a 
selling broker in a multiple listing transaction to 
be the purchaser's agent; 


, The exemption from registration for employees of 
property owners should be removed (these property 
owners are usually developers who hire people to 
sell the new homes they have built) ; 


A non-trading licensing category should be created 
for franchisors; 


: The existing bonding requirements for real estate 


brokers should be replaced by a compensation fund 
to be administered by the industry council. 
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(11) New Home Warranties 


The Ontario New Home Warranties Plan Act is designed to 
provide deposit protection for consumers having new homes 
built, and to act as a construction guarantor. The New 
Home Warranty Program was established by the government in 
cooperation with uthe, building. <industry,..and. “is 
administered by a non-profit corporation. 


The review team recognized that the purchase of a house is 
often the single most costly purchase consumers make. 
Relative to appliances and autos, however, new house 
purchases are not as well protected by a comprehensive 


warranty. 


Major recommendations include the following: 


- An addendum should be included in all Agreements of 
Purchase and Sale, providing essential information to 
the purchaser prior to signing the contract. The 
addendum should include the following: 


(1) Delayed Closing - The clause would provide for 
compensation in case of delayed closing; 


(11) Incomplete Work - The clause would provide for 
hold-back in cases where a purchaser must take 
possession of the new home, before all work is 
completed ; 


(111) Substitution - The clause would stipulate what 


can or cannot be substituted by the developer 
without the consent of the purchaser. 
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. The scope of the warranty should be expanded to ensure 
conformity of the product to the description and implied 
quality; 


- Time limits should be established for responses to 
complaints, in order to speed up the conciliation 
process ; 


- The warranty period should be extended to provide a two- 
year initial warranty and an additional eight-year 
warranty for major structural defects. 


(iii) Condominiums 


The Condominium Act was initially established to provide a 
conceptual framework and guide for condominium ownership 
in Ontario, as well as to establish minimm rights and 


remedies for all unit owners. 


Condominium sales have increased tremendously. The 
increased activity in the condominium market has amplified 
the problems with condominium living as regulated by the 
act. 


Major recommendations include the following: 


The Condominium Act should be declaratory rather 
than regulatory in its approach, and should reflect 
the fact that condominium living involves a 
combination of private home ownership and a 
communal lifestyle; 


: A Condominium Bureau should be established, at 
arm's length from the Ministry, to provide 
information, education and a possible dispute 
resolution mechanism; 
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- There should be reduced quomm requirements, 
procedures which restrict the use of proxies, and 
alternate electoral processes; 


‘ Periodic reviews to determine appropriate levels of 
reserve funds for repairs and replacements of the 
common elements should be required, along with 
restrictions on their investment and the allocation 
of interest earned on them; 


Interim occupancy costs and trust fund provisions 
should be reformed; 


: Optional licensing of condominium property managers 
should be introduced. 


(iv) Home Improvements 


The Legislative Review Project identified the area of home 
improvements as one which required particular attention, 
because of the large number of complaints that were being 


received in this area. 


Although home improvement contractors are, to a certain 
extent, already regulated by the Ministry through the 
"itinerant seller" provisions of the Consumer Protection 
Act, these provisions are not specific enough to assist 
consumers in resolving disputes with home improvement 


contractors. 
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Major recommendations include the following; 


Home improvement sellers should continue to be 
required to register with the Ministry of Consumer 
and Commercial Relations, but the legislation 
should state this specifically, instead of 
attempting to cover home improvement sellers as 
"itinerant sellers;" 


There should be improved contractual disclosure 
requirements in home improvement contracts with 
consumers, including the specification of 
commencement and completion dates, and the 
establishment of penalties in the event that the 
work is not completed on tine; 


; A home improvement compensation fund should be 
established for consumers when they suffer loss 
because of a home improvement seller discontinuing 
business or going bankrupt. 


2s Aurttomobiles 


Consumer protection in the area of automobile sales is 
provided by a legislated regulatory structure including a 
consumer compensation fund, and an experimental non- 
legislated arbitration scheme. 


Under the Motor Vehicle Dealers Act, registration is 
required for all dealers and salespeople in Ontario and is 
conditional upon their conduct and financial stability. 
The act also requires that certain inf vation be 
disclosed to the consumer, for instance, whether the 
vehicle has been used as a taxi cab or a police car. 
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Project research revealed that automobile transactions 
continue to be a major source of consumer dissatisfaction, 
particularly in the areas of used car sales, repairs and 
servicing, and leasing. The review project recommends 
three main initiatives in order to increase the level of 
protection in automobile transactions: more rigorous 
prerequisites for entry into the industry; greater 
information disclosure; and a higher level of 


post-transaction protection. 
Major recommendations include the following: 


The disclosure requirements regarding previous use 
of vehicles should be expanded to include more 
information; 


: Certain specific, minimum terms should be required 
to be included in plain language in advertising and 
in contracts regarding leasing; 


: Advertising of new and used vehicles should be 
segregated to avoid confusion; 


. A cooling-off period should be required for the 
lease or purchase of a vehicle, if the consumer has 
not taken possession; 


: A mandatory educational program for motor vehicle 
dealers and salespeople should be set up jointly by 
industry associations, the registrar of motor 
vehicle dealers and the Ministry of Colleges and 
Universities; 
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The definition of "motor vehicle dealer" should be 
amended to exempt from registration only those 
persons or businesses who sell a maximum of five 
motor vehicles in a calendar year; 


The categories of registrants should be expanded to 
include automobile dealers, automobile wholesalers, 
motorcycle dealers, automobile leasing dealers and 
automobile auctioneers who sell directly to 
consumers. 
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ae Travel 


Regulation of the travel industry under the Travel 
Industry Act is primarily designed to protect consumers' 
expenditures. This regulation takes the form of industry 
registration and financial reporting requirements, as well 
as mandatory participation in a compensation fund. 


Despite these measures, problems continue to exist in the 
areas of loss of money and loss of enjoyment. These 
problems have also been acknowledged by the industry; all 
three travel industry associations desire more active 


involvement in the regulatory process. 


Given that a financially stable industry is the best 
protection for consumers, the review team recommends 
improvements in registration and reporting requirements, 


as well as reductions in legislative uncertainty. 


Major recommendations include the following; 


. The travel industry should be encouraged to adopt 
voluntary standards of ethics and performance; 


‘ An independent industry council should be 
established to serve in a_ permanent liaison 
capacity with the Ministry. The directorate of the 
council should consist of six registrants and six 
non-registrants representing public interest and 
other fields of expertise; 
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Registration requirements, especially regarding 
education and employment experience, should he 
standardized and strengthened; 


Contracts should include specific minimum 
provisions; 


The allocation of responsibility among the 
participants in travel transactions should he 
clearly identified; 


Advertising standards should be established to 
ensure that consumers are able to make more 
informed choices; 


The travel industry compensation fund should be 
improved; 


An arbitration process should be established to 


deal with complaints not resolved through existing 
mechanisms. 
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a Death Care 


(1) Prearranged Funeral Services 


The Prearranged Funeral Services Act governs’ the 
prearrangement and prepayment of funeral services. Funds 


received for these funeral services are to be held in 
trust until the agreement is fulfilled or is cancelled by 


the purchaser. 


The amount of money paid by Ontario consumers for 
prearranged funerals has grown dramatically in recent 
years, rising from $51 million in 1980 to over $225 
million in 1987. Over one million Ontario consumers have 
entered into agreements with funeral directors, in which 
substantial amounts of money (on average, approximately 
$3,000) are paid to be held in trust for future delivery 
of funeral goods and services. 


Recently, there have been a number of incidents involving 
the misappropriation of funeral trust funds. 


Major recommendations include the following: 


: Changes should be made to reduce the risk of 
misallocation and misappropriation of trust funds; 

; A compensation fund should be established; 
Door-to-door and telephone solicitations for sales 


of prearranged funeral services’ should be 
prohibited; 
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Only holders of a funeral services establishment 
license should be entitled to enter into pre-need 
funeral contracts with consumers; 


All contracts should include certain specific 
information; also, purchasers should be able to 
cancel contracts at any time, subject to payment of 
a nominal fee; 


All interest should be held in trust during the 
client's lifetime; if there is a surplus after the 
contract is fulfilled, that surplus should be 
returned to the purchaser's estate. 


Note: 

The Legislative Review Project presented its proposals for 
amending this act to the Ministry in March, 1987. 

Bill 27, An Act Respecting Prearranged and Prepaid 


Funerals, now awaiting second reading, contains many of 
the review project's recommendations. 


(11) Cemeteries 


Cemeteries are regulated by statute to ensure f inancial 
responsibility and maintenance in a manner acceptable to 
the public. The review team found that the Cemeteries Act 
needs substantial overhaul to reflect several changes in 
the marketplace; for instance, the increase in cremations, 
the growth of commercial cemeteries and the aggressive 
techniques being used to sell pre-need services and 
cemetery supplies. 
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Major recommendations include the following; 


‘ Cemetery salespeople should be licensed and bonded; 


; Door-to-door and telephone solicitations by 
cemeteries and monument retailers should be subject 
to restrictions relating to times and places at 
which they can be made; 


: The specific rights of a lot owner, as well the 
rights and responsibilities of a cemetery owner 
should be clearly set out; 


A Additional consumer information and disclosure 
should be required; 


: Provisions regarding the vesting and handling of 
trust funds under pre-need contracts should be made 
consistent with proposed amendments to the 


Prearranged Funeral Services Act; 


‘ Cemetery owners should be liable in all cases for 
the safety of the cemetery site, including the 
security of monuments erected there; 


The requirement for rate approval should be 
abolished. There should, however, be an annual 
filing of fee schedules for all cemetery lots, 
supplies and services. The Ministry should have 
the power to roll back prices which are excessive, 
unconscionable or discriminatory (criteria for 
which would be specified in the regulations) ; 


: Further regulations should be added, regarding 
cremations; 


: Consultation with key interest groups (eg. native 
groups, archaeologists, developers, farmers) should 
be undertaken to deal with problems related to 
unmarked burial sites; 
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The option of leasing burial rights should be 
studied; 


The Ministry's role in the approval of cemeteries 


should be reduced so that primary responsibility 
rests with municipalities. 
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56 THEATRES AND ATHLETTCS 


(a) Theatres, Films and Videos 


The Theatres Act requires the licensing of theatres, 
projectionists and film exchanges. The act also requires 
that films and videos be subject to censorship review and 
classification as a precondition to public distribution. 
The act attempts to serve community standards and to 
assure public safety. 


The project's review focused primarily on the public 
safety aspects of the current system. Changes in the 
marketplace and in the nature of film and video technology 
have rendered much of the legislation obsolete. The 
review team recommends that the approach to public safety 
recognize the new technological environment, and that 
regulatory requirements be altered accordingly. 


Major recommendations include the following: 


: The licensing system for theatres, video retailers 
and film distributors should establish exemptions 
for schools, art galleries, film festivals, etc.; 


The licensing of equipment should be eliminated; 
: All fire and safety provisions should be removed 
from the legislation and theatre owners left 


subject to the Ontario Fire Code and the Ontario 
Building Code. Responsibility for fire and safety 
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inspections should be left to the Ontario Fire 
Marshall's office and municipal fire departments; 


: Projectionists should be deregulated by removing 
any reference to their licensing, training and 
qualifications; 


Appeal procedures regarding Theatre Section 
investigations should be made consistent with other 
regulatory acts; 

Inspections regarding compliance with 
Classification and age restriction requirements 


should be initiated on the basis of public 
complaints. 


(b) Athletics 


The Athletics Control Act is designed to promote amateur 





Sport and to supervise professional sport in Ontario. In 
practice, however, the act is used primarily to provide 
for the physical and financial protection of those 
involved in professional boxing and wrestling. The review 
project recommends that the legislation be amended to 
reflect this focus? 


Major recommendations include the following; 


The scope of the legislation should be limited to 
combative sports such as boxing, while retaining 
the flexibility to cover new combative sports as 
they evolve; 


All references to amateur sports should be 


eliminated, with responsibility for this area left 
to the Ministry of Tourism and Recreation; 
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The degree of regulation of wrestling as a sport 
should be reconsidered, in light of its largely 
entertainment focus; 


The powers of a medical practitioner who examines a 
boxer should be clarified; 


Decisions of a commercial nature made by the 
athletics commissioner should be able to be 
appealed to the Commercial Registration Appeal 
Tribunal . 
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IV CONCLDSION 


This concludes our overview. The objective of this report 
to the Ministry and to other interested readers in the 
business and consumer communities has been to highlight 
some of the directions that are being proposed by the 
Legislative Review Project. The work of this project 
reflects one of the most ambitious legislative reviews 
ever attempted in Canadian consumer protection law. The 
reader will appreciate that a full understanding of the 
design and content of the work of the review team will 
require a careful reading of the supplementary report that 
pertains to a particular industry or area. This report 
summarizes the basic themes and some of the highlights in 


the key areas. 


It is hoped that this summary will convey a sense of the 
magnitude of the project and of the importance of action 
in this important area of public concern. It is also 
hoped that the dissemination of this document will begin a 
process of dialogue and discussion that will lead to a 
modern and understandable consumer protection law; one 
that the businesses and consumers of Ontario both need and 


deserve. 
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APPENDIX 


Supplementary Reports — Legislative Review Project 
PART I — OVERVIEW 


Introduction 

Overview of the Business Practices Division 
and its Legislation 

Research Methodology and Results 

Public Consultations 

Development of a Framework of Philosophy and 
Principles 

Structure of Proposed Legislation 

Three Statutes which could be Transferred to 
other Ministries - the Discriminatory Business 
Practices Act, the Bailiffs Act, the Paperback 
and Periodicals Distributors Act 


THE CONSUMER PROTECTION CODE —- “FOUNDATION" 


Introduction 

Consumer Bill of Rights and Responsibilities 
Consumer Awareness and Education 

The Services Sector 

The Development of a Model of Assessment and 
Intervention 

Registration and Licencing 

Methods of Financial Protection of Consumers 
Administrative Enforcement Measures 

Consumer Remedies 

Dispute Resolution Mechanisms 

Business Codes of Ethics 

Trade Practices (The Business Practices Act) 
Advertising 

Warranties and Product Liability 

Refunds and Exchanges 

Freedom of Information and Privacy of 
Information 
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APPENDIX (continued) 


Door-to-Door Sales 

Mail Order Sales 
Telephone Solicitations 
Charitable Solicitations 


PART ITT — CONSUMER CREDIT 


28. 
29. 
30. 
Jas 


Consumer Credit Issues 

Analysis of the Collection Agencies Act 
Debtors' Assistance Programs 

The Consumer Reporting Act 


PART IV — SPECIFIC INDUSTRIES 


Real Estate and Business Brokers Act 
The Ontario New Home Warranties Plan Act 
The Ontario Condominium Act 

Home Improvements 

Automobiles 

Travel 

The Prearranged Funeral Services Act 

The Cemeteries Act 

The Theatres Act 

The Athletics Control Act 

Relationship between the Consumer Protection 
Code and the Industry-Specific Acts 


These Supplementary Reports, and copies of the Directions 
Report, are available at the Ontario Government Bookstore. 
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